
231Chapter 9  •  The Criminal Trial and Sentencing

WY

AL GA

FL

NC

AK

MN

IL
CO

WA

OR
ID

UT

KS

OK

MO

AR

LA

TN

KY
VA

WV

SC

TX

AZ

IA

SD

ND

WI

OH

ME

CA

NV

MT

MS

MD

DC

DE

HI

NM

NE

MI

IN

PA
NJ

NY
MA

CT

VT

NH

RI

States with a three-strikes statute

Figure 9.4  n  States With Three-Strikes Statutes

Policies such as three-strikes statutes have increased the number of persons under control of the criminal 
justice system. Is this a positive or negative outcome of this policy? If you were a policymaker, would you 
argue these are needed even if they are expensive? Why or why not?

Source: Three-strikes law: Other states have dialed back three-strikes law. Boston University College of Communication, State 
House Program.

premeditated or first-degree murder, treason, murder of federal agents and politicians, and 
some crimes against children. While capital cases largely follow the steps of noncapital crim-
inal trials presented in this chapter, there are important differences. 

First, in capital cases, prosecutors are required to file a notice of their intent to seek the 
death penalty in the case.30 Second, during voir dire, attorneys ascertain whether prospec-
tive jurors are death qualified. That is, they determine if prospective jurors are suitable to 
serve on a case in which the punishment may be execution. A third difference is that capital 
juries are more likely to be sequestered. That is, the jury may be isolated during the trial. 
A fourth distinction is that capital cases involve bifurcated trials. That is, there are two 
trials: The first establishes the guilt of the defendant, while the second establishes the sen-
tence. During the sentencing trial, rules regarding evidence are not as stringent, and jurors 
review aggravating and mitigating circumstances surrounding the crime and the defendant. 
Following their deliberation, the jury provides a recommended sentence to the judge. In 
some states, the judge must follow the recommendation of the jury, while in other states 
a judge may sentence the defendant without a jury or override a jury’s recommendation. 
A fifth distinction between noncapital and capital criminal cases is that the latter require 
a unanimous verdict from the jury. Without unanimity, the defendant will not be found 
guilty and cannot be executed. And finally, a mandatory appeals process almost always 
characterizes capital cases.31 The appeals required for capital cases are lengthy and increase 
the costs of these trials. As noted by Frank Zimring in the quote that opens this chapter, 
as a nation we are conflicted about capital punishment, and this ambivalence costs us in 
several ways.

death qualified: A part of 
voir dire in capital cases in 
which attorneys ascertain 

whether the prospective 
juror is suitable to sit on 

a case that may result 
in the death penalty.

sequestered: The 
isolation of a jury.

bifurcated trials: A double 
trial system used for capital 

cases. Trial one is the 
guilt trial, while trial two 
determines punishment.




